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The Role of Non-State Actorsin Regulation
Bridget M. Hutter*

I ntroduction

There is growing recognition that regulation is ti¢ exclusive domain of the state.
The regulatory capacities of nhon-governmental acéoe increasingly recognized and
on occasions formally co-opted by the state. Pphjger examines the ways in which a
variety of economic and civil society actors cdmite to the information gathering,
standard setting and behaviour modification aspefctegulatory control. Particular
attention is paid to the international aspectshig tontribution and the limitations
and advantages of different forms of non-state Ieggun.

Throughout much of the nineteenth and twentiethitwress regulation was regarded
as inextricably related to the state’s attemptsdotrol economic activities. Indeed,
for some authors, state regulation is a definingratteristic of modernisation
(Hancher and Moran, 1989). But the growth in tlse wf the law to influence
economic activities has been uneven and its usetasl of government subject to
changing political fashion. In the 1970s and ed®80s, Europe and America
witnessed a proliferation of laws designed to ratpuleconomic activities across a
broad economic spectrufn.Sunstein (1990), writing of the American expecien
refers to this as a ‘rights revolution’, in whichete was a proliferation of social
regulation concerned with quality of life issuegegsalso Rose-Ackerman, 1992;
Sigler & Murphy, 1988). This is in stark contréstthe late 1980s, which witnessed a
growing disillusionment with state regulation arall€ for a dismantling or ‘rolling
back’ of the regulatory state (Rose-Ackerman, 1¥igter & Murphy, 1988). In the
United States and Europe there was a strong dettegylrhetoric, centring on claims
of overregulation, legalism, inflexibility and ardlesged absence of attention being
paid to the costs of regulation (Froud et al, 199i&jone, 1990). This ‘regulatory
crisis’ was followed in the mid 1990s by a periodre-regulation and regulatory
reform. So marked was the trend to regulate that mid 1990s onwards has
witnessed what some commentators refer to as skeeofithe regulatory state. This
period has a number of characteristics, prominerdrast them is the decentring of
the state. This involves a move from public owhgrsand centralised control to
privatised institutions and the encouragement aketacompetition. It also involves
a move to a state reliance on new forms of fragetemegulation, involving the

L A version of this paper was presented at the Gl@malernance and the Role of Non-State Actors
Conference, CARR, in association with the Sociale®e Center, Berlin (WZB) and the Alfred
Herrhausen Society for International Dialogue, kfart, 4 - 5 November 2004, Bankside House, LSE
and is published in F. Schuppert (20@pbal Governance and the Role of Non-Sate Actors, Berlin,
Nomos. | am indebted to the anonymous referedfs®paper for their helpful comments.

% The term economic is being used here broadly ter reef the market economy and its constitutive
institutions and actors, it is not being used i@ tarrow sense that the term economic regulatas is
often used in the UK to refer specifically to priegulation.



existing specialist regulatory agencies of statd Imcreasingly self-regulating
organizations, regimes of enforced self-regulatidraithwaite, 2000) and American
style independent regulatory agencies.

These moves to decentralisation have been variowsityen about in terms of

contracting out; the multiple occupation of regaigit space (Hancher and Moran,
1989), and more broadly in terms of a move fromegoment to governance, where
the state attempts to ‘steer’ or ‘regulate’ ecoromativities through co-opting non-
governmental actors (Osborne and Gaebler, 1992)esd changes are not simply
related to disillusionment with command and consitohtegies to regulation, they are
inextricably related to more general moves in pulgovernance which veer to
outsourcing and privatisation of public managemfamictions. They also parallel

changes in broader patterns of social control (6ph885; Hutter, 2001).

Contemporaneous with the changing fashions of stagulation has been a
broadening conceptualisation of regulation. Thmagng recognition of the limits of
public law approaches to regulation led governmants regulatory scholars to turn
their attention to alternative methods and souofe®gulation. So regulation is no
longer regarded as the exclusive domain of the statl governments and the role of
non-state actors in regulation is now widely ackleniged® Some non-state sources
are new and represent a growth of regulation. rBany of the sources of regulation
are well established, they have existed for a Vemg time in one form or another.
What is new is the growing recognition of theseralative sources as regulation, their
formal co-option by the state and an increasingrctiration of activities between
various regulatory sourc8sAnd this is the subject of this paper. Who &esée non-
state bodies? What is the nature of their relatign with the state, if indeed they
have a relationship? And what regulatory roleshey play?

Analytical Frameworks: Non-state actorsand regulatory roles

This section will set out some basic distinctioasaork with. The distinctions are
analytical and heuristic and are used here to ifaigl discussion of sources of
regulation which are autonomous and independent fhe state. In mapping out the
variety of non-state actors it is useful to distirslp between the state, the economy
and civil society, The economic sphere includes, for example, maréet a broad
range of profit motivated organizations and adggitembracing, for example, finance
and industry. The civil sphere comprises non-govemntal organizations (NGOSs),
charities, trusts, foundations, advocacy groupsratidnal and international non-state
associations (Hutter and O’Mahony, 2004: 2; Anh&@02; Bruyn, 1999).

3 Indeed for Majone (1994; 1996) it is the rise addl agencies at both state and EU levels which is
the defining characteristic of the European reguiastate.

4 See Baldwin, Hood and Scott, 1998; Black, 2002tétu2001 for discussion of varying definitions
of regulation.

We are referring here to the active and intentianalvement of these non-state actors in exangisi
control over business risk management practicefis © more than exercising some contextual
influence over either regulatory policy or businpsactice (see below).
® There are complicated definitional issues surrinmpadhis topic (see Bruyn, 1999, for a good
discussion of these). Some refer to ‘three sechrsobjections arise because the use of the terms
first, second and third is taken by some commergdtrefer to a hierarchical ordering.



This paper will use concepts from Hood et al's workrisk regulation regimes to
guide the analysis. They define risk regulatiogimes as ‘...the complex of
institutional geography, rules, practices, and aing ideas that are associated with
the regulation of a particular risk or hazard’ (28). This is a flexible definition
which refers primarily to public policy risk respses. It allows for varying scales of
operation, from the local to international, varyingvels of integration or
fragmentation and differing levels of formality apdhctice. Risk regulation regimes
are regarded as control systems of related parishvdre relatively bounded. This
potentially allows sufficient flexibility to perm#énalysis of situations where the state
co-opts other parties into its regulatory regimégso the concept could be extended
to take into account more independent non-statalaggy actors, most especially
those who may avert the need for state regulatidinguably any investigation of
government responses to risk needs to take acobtims possibility.

A further distinction drawn by Hood et al is betwethe context and content of
regulation — the former refers to ‘the backdroprefulation’ and the latter to
‘regulatory objectives, the way regulatory respbilisies are organized, and
operating styles’ (2001: 28). The interest in {hégper is the content of regulation, in
particular, its structure and on this subject Haetdal (2001: 31) do note the
importance of considering the extent to which ragah involves a mix of private
and public sector actors. It is notable in the eghof this paper that some of the non-
state actors discussed may have moved from beirigopthe context of regulation,
where they influenced state regulatory policy, éing part of the context of a more
broadly defined risk regulation system.

For the purposes of this paper | want to focushoee regulatory roles drawn from
Hood et al’'s (2001) work on regulatory regimes, ebnthe three control components
of information gathering, standard setting and b&ha modification. Information
gathering involves the collation and provision miormation about policy issues and
problem areas, standard setting refers to the psagksetting goals through standards
and targets, and behaviour modification to changmdjvidual or organizational
behaviour, for example, through compliance, detex@eor hybrid enforcement
approaches (Hood et al, 2001). Thus we can con#igerole of non-state actors in
regulation according to a 3 x 2 table:

Regulatory Role

Information gathering Standard setting Behavioudification

Economic actors

Civic actors

Let us now consider in more detail some examplesari-state actors inhabiting
economic and civil space and examine the diffekeémils of regulatory roles they
undertake.



Substantive Discussion of Roles

Economic Sector

There are three main sources of regulation in om@mic sector, namely industry or
trade organizations, companies themselves and thdwese business is selling
regulatory and risk management advice or coveotopanies.

Regulation by the industry or company is referredunhder the heading ofelf-
regulation. This is a broad concept which covers a wide eaofy arrangements
(Ogus, 1994). This paper will concentrate on sasjjdlation as the decision of an
individual firm, industry or market to set its owtandards and enforce them.

Self-regulation is a prominent regulatory form aligh its popularity varies
considerably across nations and between domainsiniGgham and Rees (1997) cite
many contemporary examples of business self-regulaicross a variety of countries
and domains, ranging from self-regulation in finahdutures markets in the USA
through to self-regulation amongst the fishers d¢dnka in Turkey. Often self-
regulation is mediated through trade associatiangrominent global example of this
being Responsible Care, which is a chemical inglustitiative adopted by the
voluntary trade associations of chemical manufactuin 37 countries since the mid-
1980s (Rees, 1997). The scheme aims to contral todlective action so as to
reduce chemical accidents, increase industry dtigind involve the community in
decision-making through the establishment of carfgzractice and a commitment to
community participation and consultation. The schewas created in response to
declining public opinion of the chemicals industojlowing the Bhopal incident in
the mid 1980s (King and Lennox, 2000).

Opinions about the success of Responsible Caredmtided. For some the
widespread global adoption of this scheme is a glgvexample of the possibilities
offered by industry self-regulation (Rees, 1997For others it demonstrates the
difficulties associated with self-regulatory regen@ee below). Gunningham (1995)
argues that the scheme favours the interests gé ladustry players to the extent that
they are better able to cope with the weaknessdbeokcheme, most notably the
divergence in the interests and regulatory capacif transnational corporations and
small and medium sized companfes.

The Institute of Nuclear Power Operations (INPO# iprominent and arguably rare
example of successful industry self-regulationhe Tcase, which is discussed at
length in Rees’ booKostages of Each Other (1994), is of the US nuclear industry in
the wake of the Three Mile Island accident in 19T8rectly following the disaster,
executives of the nuclear power industry in thedd&ated INPO as a private industry
regulator funded by the industry and with a remitdevelop standards, conduct
inspections and investigate accidents. Rees ar¢juets INPO has led to the
development of a ‘new responsibility-centred indastculture’ and he attributes its
success to its ability to develop a system of comitatian regulation. But an

" Trade associations are classified as economic setothe extent that they operate as meso level
business associations which are non-state andwilo@ctor in nature (Doner and Schneider, 2000).

8 Other studies note the role played by trade assoein raising environmental standards. See
Nash, 2002.



important observation is that this took severalryda develop. Rees (1979: 515)
explains how INPO gradually gained credibility armloperation and how this was
facilitated by peer pressure and the communicatfdooth praise and shame through
the industry. Interestingly, one of the vital iadrents of success pinpointed by Rees
was the background presence of the state reguhdtor could be called upon for
supports and intervention. Other work suggestsrhatibnal and cultural differences
may be worth investigating. Schaede (2000) fomga, documents how Japanese
trade associations have long assumed an importguiatory role independent of
government.

There are important hybrid forms of self-regulafidor example enforced self-

regulation which involves a mix of state and cogter regulatory efforts. The

government lays down broad standards which compaare then expected to meet
(Braithwaite, 1982; Hutter, 2001). This involvesngmanies in developing risk

management systems and rules to secure and moaitgliance. Where compliance
is not being achieved then companies are expecthdvie procedures in place to deal
with non-compliance. Regulatory officials oversiémes process. They undertake
monitoring themselves and can impose public samstibor non-compliance.

Moreover the state co-opts other sources and methbdegulation, notably in this

case the regulatory capacity of the company. Awrmesd Braithwaite (1992: 6, 103)

describe this as a middle path between self-regunladnd command and control
regulation.

One feature of trade associations and regimes fofaad self-regulation is that they
tend to be dominated by or favour larger busines3agpically SMEs do not belong

to trade associations and neither do they tendpe evell with systems of enforced
self-regulation. SMEs do have some lobbying ommtions acting on their behalf,

but these are part of the context rather than timeait of regulation so are therefore
not considered to have a regulatory role.

Insurance companies are held to have a regulatory role in two impdrteespects.
First, according to Erikson et al (2003), insuerne a technology of governance
beyond the state. They argue that the insurartesiry shares similar goals to the
state, employs similar methodologies and is sultgentany of the same social forces.
In these respects insurance is involved in two haf three aspects of regulation
identified by Hood et al (2001). The first of tkes information gathering, especially
through risk surveillance based on probabilityistass. Indeed, insurance companies
are regarded by some as the original risk expertslucing information which is both
used by the industry itself and is also a sourcexploitation by governments
(Freeman and Kunreuther, 1997). The second aspetiehaviour modification.
Insurance acts as a control and seeks to influbabaviour by calibrating premiums
according to desirable/undesirable characteristie®. example, higher premiums are
charged to smokers; those without home securitiesys such as burglar devices and
window locks; and those driving high performancescalndeed, in a very real sense
insurance companies link standard setting with Welia modification through
pricing mechanisms.

The other important respect in which the insuraseetor may be regarded as a
regulator is in its role as third party enforcefdsisurance companies may be drawn
into a third party role in a variety of ways, fotaenple, through a state obligation that



regulated entities hold liability insurance (Grabgsl995). Here insurers may play a
gatekeeping role by only agreeing to issue poliomse certain conditions have been
met or by adjusting premiums accordingly. Jweephal (1998) discuss another
form of third party activity, namely a scheme adaptby the Environmental
Protection Agency in the US to use third-partypexstors employed by insurance
companies and to formally recognise and accredémthas inspectors, thus
incorporating them into legitimate regulatory spamed using them to monitor
activities and check for compliance.

Auditors are another popular source of third party delegati®ne argument is that
there is a growing tendency for countries to remuwxternal auditors to report
deficiencies they uncover in the course of theitinee audits of corporate finances to
both the bank’s management and the supervisoryoatids. Indeed this has been a
European Union requirement since 1995. In somescdsis is in lieu of direct
supervisory monitoring and in others, as in AusralChile and the EU, it is
complementary to it. Kunreuther et al (2000) artha the use of auditors in a wide
range of contexts is accelerating, for exampleir thee to inspect pressure vessels,
approve mechanical devices, handle radioactivetanbss and in the prevention of
major chemical accidents. These are in fact ral@igh insurance regimes may also
be asked to undertake.

Often closely linked to auditing and accountana@ycansultancies. These are private
sector organizations which sell their declared etge in business management.
There is actually very little work on consultanesgite their quite spectacular growth
over the past 20 years. One of the most thorotgthes is Denis Saint-Martin’s
analysis of the growth of management consultanBuilding the Managerialist Sate
(2000). In this book he identifies three charastes of management consultancy: 1.
they are independent from those who employ theuises; 2. their work is advisory;
3. they are knowledge based organizations wherprthguction of management ideas
is key, indeed they may act as the ‘conduit’ ofibess school ideas to the business
world (Saint-Martin, 2000: 48). The origins of nagement consultancy lie in
engineering and accountancy and Saint-Martin tesstory of the tensions between
these two professions and the ways in which amxndif accountants in the 1960s led
to a major expansion of management consultancyecesy in countries where
accountants were permitted to offer consulting ises/to their auditing clients. The
1980s witnessed another major growth in managecwmulting and a concomitant
concentration in the US which represents both #rgelst market for management
consultancy and the major base for the large ctarsy firms. The 1980s also saw
the growing employment of management consultanthéyublic sector, the subject
of Saint-Martin’s work. This was part of the mawethe managerialist state and the
growth of non-state sources of responsibility axgeetise. While management
consultants still have lucrative markets in thelpugector it is estimated that some 80
per cent of their revenues still come from privsgetor work (Saint-Martin, 2000: 37)
and here risk management consultancy appearsa@hmving sector.

Management and other more specialist consultamdiesh are focused on selling risk
management and regulatory compliance advice covemnge of risk management
domains. One of the risks identified by these aotiasts is the risk of non-

compliance with state regulatory systems. Manyhsurganizations exist, their trade
being to sell advice which will assist businessadenstand state regulations and



guidance, ensure that they have compliance systeplace and even offer advice on
how businesses should relate to regulators, egjyeriaregistering their businesses
with regulators, licensing processes, complaintcg@aures or legal actions. Often
these companies are heavily reliant on regulatagipsites and documentation. One
wonders how reliant they are upon former regulatmployees, presumably there is
a path from state regulators to consultancy firritgs less likely that this is two-way

traffic given that regulatory salaries are oftefolabecommercial rates, although it is
likely that this varies between regulatory domair@G@iven the growth in consultancy

firms selling compliance advice and risk managensahice this sector represents
quite a growth area in market sector provision adothe implementation of state
regulation, self regulation and risk management and whose regulatory role

demands to be properly researched.

Management consultancies’ main regulatory taskdsgisary and centres on the
behaviour modification component of regulation. eifhstatus is interesting as they
may even be a source of ‘regulatory creep’ by eraging firms to go beyond
compliance (BRTF: 2004). Management consultaneies part of the economic
sector which specialises in the behaviour modificaaispects of regulation but as we
can see from the following figure other economitmesdo have the potential to cover
all regulatory roles, this being especially theecagth insurance companies and some
cases of self-regulation. Before considering tlgemptial of economic actors as
regulators let us turn our attention to civil sdégigsources of regulation.

Civil Society Sour ces of Regulation

The term civil society embraces a fairly broad e actors and organizations.
Accordingly the range of sources of regulationha tivil sector is diverse. Perhaps
the best known regulatory sources in this sectoNam-Governmental Organizations
(NGOs), a category which itself includes a diveraege of organizations. A useful
definition is offered by Cohen (2003: 96) who refgaNGOs as ‘...independent, non-
profit, non-violent, voluntary organizations opémgt at the local, national, and/or
transnational levels that are neither governmemtbusinesses.” NGOs represent a
fast growing sector - for example, today's Frieraisthe Earth International has
groups in 68 countries compared to 4 in 1971 (Dudnd Welch, 2002:215), and
over 100,000 NGOs are said to have emerged in Baktaope 1988-1995 (Cohen,
2003:95). This is a sector which works on a localjonal and international level,
embracing organizations of varying size, sophisibca and orientation (Hutter and
O’Mahony, 2004) Despite this variability civil society organizatis (CSOSs)
contribute to all three of the control componerftask regulation regimes.

Information gathering is an important activity forost NGOs. As Braithwaite and
Drahos (2000) argue, at the most basic level tlepont ‘the facts’ and hope to
influence, or to create opinion to accord with thewn interpretation and ambitions,
the conflicting interpretations they offer ofteri,cmurse, being a source of conflict as
they challenge more established views. They pewdormation about ‘popular’

views and perceptions and also advice about tegehaial strategic issues (Aldadeff,
2003: 101). NGOs also offer analysis and policieralitives to state regulators
(Charnovitz, 1997; Grabosky, 1995) and companiggl¢He and Peters, 1998:5).

% parts of this discussion are drawn from Hutter @idahony, 2004.



Another form of information gathering NGOs engagdsi a monitoring or auditing
role, for example, monitoring governmental policée®l evaluating their effectiveness
(Charnovitz, 1997; Grabosky, 1995). NGOs are iasirgyly involved in the
standard-setting aspects of regulation, being wealin consultation processes with
governments and business and often being formalypted to help shape standards.
The World Bank, for example, ‘is now requiring as@ndition of debt relief that
evidence is provided to show that poor communiaes fully involved in new
programmes’. And the European Union has incresim@de provision for NGOs to
be part of formal decision-making processes (Dugkand Fudge, 2004; Hutter and
O’Mahony, 2004:109). Indeed the European ComnmssioNhite Paper on
Governance advocates the involvement of civil dgc@ganizations in European
decision-making.

Behaviour modification is perhaps the regulatoryivitg NGOs are best known for,
most especially their use of a variety of formscnil action such as protests, press
conferences, demonstrations, organizing petiti@s] sometimes even arranging
publicity stunts. The key objective here is to nisbimass opinion, something which
NGOs are particularly successful at doing in timhalisaster, and in an era of mass
communication. Braithwaite and Drahos (2000: 50€jua that NGOs do not
necessarily need large budgets to be effectivéttoey do have to be able to convince
regulatory policy-makers that they might, if pusimes to shove, be able to mobilize
mass publics around their concerns’. They aimftamie’ the issue at stake, an
example being Greenpeace’s role in framing the B&par debate as a normative
issue rather than a purely scientific one (seealgrd001 and Holzer, 2002). To the
extent that their activities aim to influence stptdicies they are part of the regulatory
context, to the extent that they influence busirdissctly they may be regarded as
regulatory content. Indeed NGOs may become inebiadormal processes aimed at
behaviour modificatiod® For example, where CSOs find persistent non-ciameé
with regulations, they may become directly drawto ithe formal legal system. A
notable example of this is their involvement invate legal actions in pursuit of
regulatory objectives (Boyer and Meidinger, 198%hey may also have quite
sophisticated lobbying skills (Greenwood 2003: 56).

Standards organizations are a more focused source of regulation. Theyls@issed
extensively by Brunsson et al (2000) as a formegttation and one which is largely
located in the private sector. Standards orgapizsitproduce standards about
product quality, quality assurance, and risk mamnegd. Examples of such
organizations include the British Standards Insit(BSI) which ‘...is the National
Standards Body of the UK, responsible for facilitgf drafting, publishing and
marketing  British  Standards and other guidelines’httpf//www.bsi-
global.com/News/Information/index.xaljer

The BSI has a long history. Its origins lie in tBegineering Standards Committee
which first met in 1901. Over the years its reexpanded and formalised. In the
1930s it became the British Standards Institute dreanical standards were added to
its remit and post Second World War it rapidly exgied. By 1998 it had become a
global business which now also has an independspiection, testing and analysis

19 Some commentators regard CSOs as a form of sam#lat (Cable and Benson, 1993), and from a
governmental perspective they are, of course, agfem of control.



service. An interesting feature of BSI is the waynihich its position and work were
formally embraced by the state in the form of a &dyharter in 1929 and a renewing
memorandum in 2001. During the twentieth centurgl Bbecame increasingly
international in orientation, helping to found athdransnational standards
organizations such as the International Organimdio Standardization (ISO) which
is a non-governmental organization comprising

‘...a network of the national standards institutes b6 countries...’
(http://www.iso.org/iso/en/aboutiso/introduction/@dhtml#two).

Another prominent international standards orgammatis the International
Accounting Standards Board (IASB) which describesli as ‘an independent,
privately-funded accounting standard-setter baseédndon, UK’ which

...Is committed to developing, in the public intereatsingle set of high
quality, understandable and enforceable global wtdoog standards that
require transparent and comparable informationenegal purpose financial
statements. In addition, the IASB co-operates wititional accounting
standard-setters to achieve convergence in accgustandards around the
world. (http://www.iasb.org/about/index.gsp

Professional organizations have long played a very important regulatory ioleerms
of regulating entry conditions to the professiomsl @lso in terms of laying down
standards of conduct. Notable examples include taadicine and accounting — the
last are particularly interesting as they not ordgulate the entry conditions and
codes of conduct of members but also issue volymades which try to set broader
regulatory standards. A prominent example ofighithie Turnbull Report, a voluntary
code of corporate governance introduced by thetumstof Chartered Accountants
England and Wales in 1999.

Some professional organizations combine representand licensing functions
whereas others just do licensing. UK professiam@anizations which combine
representation and licensing functions include thaw Society and the
Pharmaceutical Society:

the primary functions of the Law Society are toulate and represent
solicitors in England and Wales, and campaign &ov feform in the public
interest.

Regulation is identified as a primary role — admoissto the profession,
continuing education and discipline.
(http://www.lawsociety.org.uk/aboutlawsociety/whawe/abouthistory.layv

The Royal Pharmaceutical Society of Great Brit&®#®$GB) is the regulatory and
professional body for pharmacists in England, $oatl and Wales. The primary
objective of the RPSGB is to lead, regulate anceltgvthe pharmacy profession.

The Society has responsibility for a wide rangdurictions that combine to
assure competence and fitness to practise. Thekgléncontrolled entry into
the profession, education, registration, settingl @mforcing professional
standards, promoting good practice, providing supgor improvement,



dealing with poor performance, dealing with misaactdand removal from the
register. (http://www.rpsgb.org.yk/

Professional organizations which just engage irnking include UK medical
organizations such as the General Medical Council:

The GMC is the regulator of the medical professfOar purpose is to protect,
promote and maintain the health and safety of thansunity by ensuring
proper standards in the practice of medicine. {#gw.gmc-
uk.org/about/role/index.agp

The GMC has statutory authority under the Medicat A983. Its duties include
registering doctors to practice medicine in the BMd issuing Licences to Practice
and revalidation. The Nursing and Midwifery Coungithe nursing equivalent of the
GMC:

The Nursing and Midwifery Council is an organisatiet up by Parliament to
protect the public by ensuring that nurses and nvesv provide high

standards of care to their patients and clientsttp:(fwww.nmc-

uk.org/aSection.aspx?SectionlD=5

Both doctors and nurses in the UK have their ovpmagentative organizations which
serve their interests, namely the Royal Collegedwfsing and Midwives and the
British Medical Association.

Another highly relevant set of professional groggirhas grown up around internal
consultants — compliance officers, risk officerayieonmental officers, health and
safety officers — who have increasingly tried tohamce their status by
professionalising. Examples of these organizationdude The Association of
Insurance and Risk Managers (AIRMIC) which desdilitself in 2004 as * ....the
UK's sole organization dedicated to the wide-raggmierests of all professionals
practicing or responsible for insurance and risikhaggement. AIRMIC was founded
in 1963 as the Association of Insurance Managersndustry and Commerce’.
(http://www.airmic.comy. Another example is the Institute of Risk Managet:

Established as a not-for-profit organisation, tmstitute is governed by
practising risk professionals and has strong littkéeading universities and
business schools across the world. ..... IRM Assesiap (AIRM) is
recognised worldwide as the sign of a risk managerpeofessional and is
achieved through examination: Fellowship (FIRM)duals through accredited
practical experience. (http://www.theirm.org/

The Institute’s three key objectives reflect weliet hallmarks of professional
organizations, namely education, provision of digations and the promotion of
good practice.

The standard setting and behaviour modificationesoplayed by professional
organizations relate to professionals who themselv@y represent a source of
regulation within the organization for which theynk (Hutter, 2005). So they take
to the workplace their professional norms and eigeemwhich they may then use to
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influence the risk management practices in the plade. The tensions this can
create are well illustrated with reference to rieKicers (Power, 2005) and
compliance officers (Weait, 1994), who are caugétwieen the internal world of
corporate management and external regulatory dsntro

International Transnational Actors

The international dimensions of non-state regujasmtivity are prominent. Many of
the risks subject to regulation go beyond statenbaties, for example, nuclear,
environmental, chemical, food and competition issu@deed, some theorists link the
growth of managerialism and the hollowing out oé ttate with the expansion of
market boundaries and globalisation (Saint-Mar2@0Q0: 14). Erikson et al (2003:
35) explicitly link the growth of insurance to gomance beyond the state and the
need for private sector alternatives to formerbtestactivities. And the alternatives
which emerge are often transnational with theititusonal territories transcending
state boundaries. Thus we have many examplesa$riational actors in the non-
state regulatory categories we have discussed so fa

Transnational Civic and Economic Regulators

Category Examples

Economic sphere

Citigroup Samsung
Deutsche Bank Mitsubishi
TNCs General Electric Walmart
General Motors Exxon
Shell Texaco

AON

Marsh & McLennan
Munich Re

Suisse Re

Insurance and reinsurance companies

Trade associations Responsible Care

McKinseys
PriceWaterhouseCoopers
Deloittes

Booz-Allen

Consultants

Civic sphere

Friends of the Earth

NGOs World Wildlife Fund

International Organization for Standardization

Standards organizations European Telecommunications Standards Institute

The relationship between increasingly transnati@tivity and the growth of non-
state actors is a complex one. As Brunsson e2(4lQ; 69) indicate, the activities of
non-state actors such as international standaredbagyanizations are ‘not merely a
response to increasing globalization, but a glabélbn process in itself’ (2000: 66ff).
Brunsson identifies the majority of standardisimgamizations as private sector, not
controlled by states but more inclined to wantdatool state policies. He argues that
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the emergence of these organizations is partlypatsgution for the non-existent world
state'’ Transnational multinational insurance companiesehtaken over roles
previously occupied by nation states. Erikson 1e€2803: 44) argue that private
insurance ‘..ighe institution beyond the state most responsiblerifgk assessment,
population management, and security provisiondekd, it should also be noted that
risks are pooled not just at national level bueinationally through multi-national
banking and reinsurance companies. So while ciestdinm relationships operate at
a national level, pooling takes place at the iragamal level*?

Another imperative to the growth of non-state veiesmd responsibilities is the call
for greater democratic debate. This emphasisesntpertance of NGOs and other
civil society organizations. Many NGOs are inteior@al and focused on issues
where nation states are thought to be failing,ebommple environmental protection,
human rights, the protection of wildlife, anti-neal and fair trade issues. By the
judicious use of the world’s media NGOs are abldga@et global populations at
minimal cost. This said, it should be recogniskedt the majority of international
NGOs are European (Braithwaite and Drahos, 2000)tlaat the North and West are
the areas of the world with the loudest voice. wiihistanding this, some
commentators still regard the growth of NGOs arieeotivil society organizations as
a highly significant international force. Lesteal&non regards the growth of this
sector as ‘.. significant a social and politicalelepment in the twentieth century as
the rise of the nation state was in the nineteeatfiury’ (Salamon and Anheier,
1996: 32) and Braithwaite and Drahos (2000) reg¢iaech as key to future regulatory
developments. The growth of non-state regula®ithus related to changes at both
the nation state level and transnationally.

Evaluation

Any assessment of the role of non-state regulaotiyity is necessarily mixed. Let
us take the various regulatory roles we have censtland assess each in turn.

Information gathering is a dimension of regulation where non-state actoay well
have a comparative advantage. Economic non-sgteéators may, for instance, have
higher levels of expertise and technical know-hbantany other sector. It should be
remembered that one of the major difficulties emtered by state regulators centres
on the regulatory capacity between them and marsinbsses. This impacts on
varying financial resources, levels of expert krenge and training and is most
essentially a difficulty in relation to large, afint companies where the ability of
regulators to elicit accurate information may betipalarly difficult. Economic
forms of non-state regulation may also suffer sadiféculties in this respect as
companies may be reluctant, for competitive reastanshare information. One area
where economic and civil non-state actors may Ibetlsignificant is their ability to
disseminate information efficiently, for examplenfdarmation about standards
(Brunsson: 170).

1 Nation states do operate to some limited extemtaasnational actors through organizations such as
the EU, the UN and the OECD, cases which would redyéically categorised as belonging to the
political sphere and hence not the subject of disicin here.

12 Thanks to Michael Huber for his help with this.
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Standard setting is another dimension of regulation which can bé sexved by non-
state actors. If the knowledge and regulatory ciéypaf economic actors can be
marshalled to consider standards and forms of atigul which are more flexible and
sensitive to the market and technical innovaticthen the role of non-state in
regulation is indeed substantive and significaihis is especially so if this can be
done in ways which align regulatory and risk mamaget goals with other business
objectives.

One criticism of standard setting by economic actera suspicion that it may be
biased towards weak standards which favour businkss for this reason that some
prefer civil standard setting which is often regardas more rigorous than standard
setting involving economic players. This said,ilcstandard setting is sometimes
itself criticised for a lack of rigour, especially comparison to standard setting by
state regulators (Brunsonn et al, 2000: 172). &myrrespects these criticisms reflect
a general inclination and will vary on a case bgechasis. It is also important to
remember that there are key differences in regulatapacity between businesses,
with large affluent companies generally having tgeaapacity to self-regulate while
small and medium sized enterprises (SMESs) typicatlyiggle to understand the
basics. Indeed, it should be borne in mind tha&re¢hmay be anti-competitive
pressures that may be exerted by established esnijst members of an industry to
the detriment of smaller and medium sized companittsrespect to standard setting.

A number of benefits may also apply to thehaviour modification aspects of
regulation. Civil society regulators, for examplaay suggest more innovative
regulatory approaches and they may contribute @éoddmocratisation of regulation.
The involvement of NGOs, for example, can potelytiempower citizens and help to
build political support and legitimacy for regutati (Grabosky, 1995; Hutter and
O’Mahony, 2004). Some authors argue that the hegjulatory capacity which may
reside within industry may make enforcement anditodng both easier to achieve
and less costly. Braithwaite (1982) for examplesarves that in the pharmaceuticals
industry, company compliance officers may be bettamed than the regulatory
inspectors while the product quality standards gheguce and audits they undertake
may be more detailed than those of the state regala Jweeping et al (1998)
similarly argue that third party inspection andurance offer voluntary contractual
relationships where the inspector may be bettereplahan the state regulator to help
companies manage risks. This is for a numbereasans, notably their technical and
specialist expertise and the assumed willingnesBrros to provide more accurate
information to third parties and the third partyingeable to provide more accurate
risk assessments and advice because of their Bgpedraining and knowledge.
Jweeping et al (1998) also argue that the use jactbke third party inspectors may
instil the community with confidence.

Non-state regulation may have a strong normativeedsion which may help the
behaviour modification aspects of regulation. TEheentre on industry morality and
institutionalising responsibility (Gunningham aned?, 1997). Interestingly, one of
the main advantages of non-state regulators istedié the responsibilisation which
these sources may engender. The involvement ofoasic actors may underscore
the very real responsibilities which this sectoowdd carry for the risks generated by
its activities. And civil society is seen to hawe fpotential to help build up the moral
basis for risk management and regulation by engpugeethical business approaches.
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Bruyn (1999: 30) for example, believes that CSOgHa.the potential to infuse the
economy with a new morality’.

Yet it is precisely on the efficacy of non-statgukators in the area of behaviour
modification that most criticism emerges. Commentaon the Responsible Care
programme, for example, identify lack of enforcetas a major difficulty, which
exacerbated the difficulties attending collectivetian, namely, ensuring that all
companies participate and eliminating ‘free ridersBrunsson (2000: 68) also
comments that large international standards basgdnzations find enforcement
especially problematic. Numerous authors concthde self-regulation is difficult to
maintain without explicit sanctions (see also Gagham, 1995; King and Lennox,
2000).

Issues of trust are paramount here, that is, tgeedeto which we are prepared or able
to trust industry to regulate itself and also th#limgness to self-regulate. Self-
regulation is open to abuse and is marked by a déacccountability. Third parties
are not democratically accountable for their atégi Moreover third parties may not
be as efficient as some commentators suppose (Gillg98). CSO regulation may
also be problematic, for while CSO regulation h&® tpotential to increase
democratisation and to widen participation in ragjoh it is often the case that these
organizations are not themselves democratic (EGE3;2Saint-Martin, 2000).

The partisan approach of these groups is refleatednother criticism of their
regulatory role, namely that they do not typicallike a sufficiently broad view of the
world. It has been argued that audits are lim#edhey are backward looking rather
than anticipatory and that auditors are seldomifiglto employ more anticipatory
tools such as on-site inspections. Indeed, takingroad world view may be in
contradiction to the purpose of some of thesetutgins. Erikson et al (2003) note
that insurance companies — like other businessase—discriminatory rather than
redistributive in their orientation. This saideth are many long running debates
about in whose interest the state operates. Tiperiant point to recognize is that
each sector has its own particular set of ‘takestlee world and these need to be
considered when evaluating contribution to reguiatmd risk management issues.

There are other issues that need to be taken actmuat in considering the advantages
of regulatory actors beyond the state. One majaation for states of non-state

regulatory activity is the cost saving that maydwhieved on behalf of the public

when the costs of standard setting and enforcemreninternalised by the trade or

handled by CSO organizations. These sources camsa@ supplement or even

alternative to limited or absent state resourc@fiey can also be regarded as an
efficient way of coping with a lack of agency resms which means that monitoring

compliance across the full range and quantity géiketed forms may be sporadic and
infrequent.

Taking all of this together it is perhaps not sigipg that most regulatory
commentators argue for a regulatory mix — embrabwty state and non-state sources
of regulation — to maximise the potentials of eadctor. Indeed, we should
remember that governance at a distance does ndy complete severance between
the state and other actors. Often the state iagaah partnership with civil and
economic institutions through a form of regulatpertnering which involves the state
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overseeing or sharing regulatory responsibilityegites of enforced self regulation,
for example, typically involve the state harnessingporate regulatory capacity with
enforcement and oversight remaining with state aittes (Braithwaite, 1982;
Coglianese et al, 2004). The second form of caeopnhvolves the state delegating
regulatory duties traditionally undertaken by regoty agencies to non-state sources.
It may involve the direct delegation of tasks sashstandard setting or enforcement
to third parties or it may involve indirect delegation whsrdusinesses are mandated
to employ third parties to undertake these taski&re indirectly, the state creates
conditions in which civil society and market econesncan operate (Erikson et al,
2003). Indeed regulation beyond the state may jd&ee in the shadow of real or
imagined future state activity. The precise natofréhe relationships between the
state and non-state actors is an important topiccere which warrants much closer
analysis and research.
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